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I. Introduction 

Trade unions and employers’ organisations negotiate and sign collective agreements. In most EU-
countries regulations or practices ascertain the extension of these agreements to employers and workers 
not affiliated to a signatory organisation. The extension ensures the binding nature of the agreement, 
which would otherwise only be legally binding for the parties to the agreement. The wider scope of 
collective agreements results from the representative character of the organisations, who are presumed to 
represent all workers and employers.  

From time to time employers, non-members of a signatory employers’ organisation, oppose the 
application of collective agreements on their undertakings. European law has been resourceful in finding 
arguments for this opposition. I will indicate this through various cases at European level. Because of the 
limited time, I will focus mainly on supplementary pension and health care schemes1. 

II. Collective bargaining: initially not an EU competence 

The original 1957 Treaty of Rome lacked labour law related provisions2. In the 1950s, it was considered 
neither necessary, nor desirable to attribute such a competence on the European Economic Community: 
the improvement of living and labour conditions would be a spontaneous effect of the increase in the 
productivity, since the pressure of the trade unions would cause wages to rise3. Although there was a 
general desire among governments to meet broad social aspirations4, social affairs remained an 
entitlement of the member states. Article 118 TEC only entrusted the commission with the task of 
promoting close cooperation between Member States in the social field, particularly in matters relating to 
employment, labour law and working conditions, basic and advanced vocational training, social security, 
prevention of occupational accidents and diseases, occupational hygiene, the right of association, and 
collective bargaining between employers and workers. Besides, social objectives were subordinated to the 
construction of the common market5. Primacy was given to the market over regulatory intervention, while 
less regulation and lower social costs in individual regions constitute legitimate competitive advantages6.  

In the 1970s, however, the economic recession and increasing unemployment forced the community to 
take initiatives in the social field.  Following the Paris Summit of 1972, the council announced its 1974 
Social Action Programme in which the community enacted the first measures for the protection of 

																																																													
1 If you want to know more about other conflicts between collective agreements and European law, I kindly invite you to read: I. 
VAN HIEL, “Between Registered and Precarious: Priority of Engagement for Dockworkers in European and International Law” 
in K. AHLBERG and N. BRUUN (eds.), The New Foundations of Labour Law, Frankfurt am Main/ New York, Peter Lang, 
2017, 165-179; I. VAN HIEL, “The protection of collectively agreed labour conditions under the Transfer of Undertakings 
Directive” in J. DE BRUYNE, M. DE POTTER DE TEN BROECK and I. VAN HIEL, Policy within and through law, 
Antwerp/Apeldoorn/ Portland, Maklu, 2015, 283-296. 
2 A principle of equal pay for men and women was incorporated in article 119 EEC Treaty. It was, however, not the result of a 
social policy, but a French demand to avoid competitive disadvantage vis-à-vis other countries. See M. FUCHS, “The Bottom 
Line of European Labour Law (Part I)”, The International Journal of Comparative Labour Law and Industrial Relations 2004, 
Vol. 20, nr. 2, 157-158. 
3 M. WEISS, “The politics of the EU Charter of Fundamental Rights”, in B. HEPPLE, Social and Labour Rights in a Global 
Context – International and Comparative Perspectives, Cambridge, Cambridge University Press, 2002, 78. 
4 J. KENNER, « Economic and Social Rights in the EU Legal Order : The Mirage of Indivisibility » in T. HERVEY and J. 
KENNER (eds.), Economic and Social Rights under the EU Charter of Fundamental Rights – A Legal Perspective, Oxford – 
Portland Oregon, Hart Publishing, 2003, 6. 
5 O. DE SCHUTTER, “Le Rôle de la Charte social européenne dans le développement du droit de l’Union européenne” in O. DE 
SCHUTTER (ed.), The European Social Charter: A social constitution for Europe – La Charte sociale européenne: Une 
constitution sociale pour l’Europe, Brussels, Bruylant, 2010, 99-100, no. 9 en 10. 
6 K. RIESENHUBER, European Employment Law, Cambridge – Antwerp – Portland, Intersentia, 2012, 18. 
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employees in case of collective redundancy, transfer of undertaking and insolvency of the employer, as 
well as on health and safety7. Also, directives on equal pay and equal treatment for men and women in 
employment were passed. In the absence of a more specific competence designated in the Treaty, the 
directives were connected to the internal market and grounded on the article 100 TEEC (article 115 
TFEU)8. Therefore, community legislation dealing with the rights of workers remained mainly aimed at 
removing all obstacles to economic integration within the common market9. By the end of the decade, the 
social policy projects were put on hold, as the conservative party had come into power in 1979 in the 
United Kingdom and successfully obstructed legislative proposals in the field of employment law10. 

Towards the end of the 1980s some progress could be made regarding workers’ protection. The Single 
European Act of 1 January 198711 expanded the competences of the community in the area of work 
environment. The Community Charter of Fundamental Social Rights of Workers was adopted on the 8-9th 
December 1989. Due to British resistance, it remained a mere declaration of intent12. The legislative 
powers of the Community increased significantly with the Treaty of Amsterdam of 2 October 199713 
which introduced the articles 136 and 137 in het TEC (article 151, 152 and 153 TFEU)14. The Community 
could legislate in all areas of labour law, except for ‘pay, the right of association, the right to strike and 
the right to impose lock-outs’15. The enhanced competences gave rise to new initiatives, like directives on 
information and consultation rights and workers’ representation. Together with the Treaty of Nice16, the 
Charter of Fundamental Rights of the European Union17 was drafted. Although originally a non-binding 
declaration, the Charter became a legally binding part of the Treaty of the European Union though the 
Treaty of Lisbon18. The Charter recognises a set of fundamental social rights, including the right to 
freedom of association (article 12) and the right to collective bargaining (article 28). 

III. ECHR: focused on civil and political rights 

Contrary to the Universal Declaration of Human Rights19, the European Convention on Human Rights 
only secures civil and political rights. The Council of Europe considered economic and social rights too 
controversial and too difficult to enforce to be included in a single text20. Although the ECHR was 

																																																													
7 M. FUCHS, “The Bottom Line of European Labour Law (Part I)”, The International Journal of Comparative Labour Law and 
Industrial Relations 2004, Vol. 20, nr. 2, 160. 
8 Ph. WATSON, EU Social and Employment Law – Policy and Practice in an Enlarged Europe, Oxford, Oxford University 
Press, 2009, 167. 
9 S. COPPOLA, “Social Rights in the European Union: The Possible Added Value of a Binding Charter of Fundamental Rights” 
in G. DI FREDERICO (ed.), The EU Charter of Fundamental Rights – From Declaration to Binding Instrument, Dortrecht – 
Heidelberg – London – New York, Springer, 2011, 202. 
10 K. RIESENHUBER, European Employment Law, Cambridge – Antwerp – Portland, Intersentia, 2012, 19. 
11 OJ L 169 of 29 June 1987. 
12 K. LENAERTS and P. FOUBERT, “Social Rights in the Case-Law and the European Court of Justice”, Legal Issues of 
Economic Integration 2001, Vol. 28, nr. 3, 268. 
13 OJ C 340 of 10 November 1997. 
14 J. GOETSCHY, « Construction de l’Europe sociale et droits sociaux » in J. RIDEAU, Les droits fondamentaux dans l’Union 
européenne, Brussels, Bruylant, 2009, 184. 
15 M. WEISS, “European Labour Law in Transition from 1985 to 2010”, The International Journal of Comparative Labour Law 
and Industrial Relations 2010, vol. 26, nr. 1.  
16 OJ C 80 of 10 March 2001. 
17 Signed on 7 December 2000, OJ C 364 of 18 December 2000. 
18 Signed on13 December 2007, OJ C 306 of 17 December 2007. 
19 Universal Declaration of Human Rights, proclaimed on 10 December 1948, BS 21 March 1949. 
20 J.-M. LARRALDE, “Charte sociale et Convention européenne des droits de l’homme” in J.-F. AKANDJI-KOMBÉ and S. LECLERC, 
La Charte Sociale européenne, Collection rencontres européennes, Brussels, Bruylant, 2001, 125-126; F. TULKENS, “Chapitre 2 – 
L’intégration des droits sociaux” in C. TEITGEN-COLLY (ed.), La Convention européenne des droits de l’homme: 60 ans et 



	
3	 On	the	difficult	relationship	between	European	law	and	collective	labour	agreements	

inspired by the UDHR21, the drafters of the ECHR recalled the discussions that complicated the 
preparation of the UDHR22. Differences of opinions reduced the enforceability of the UDHR and the 
United Nations had to establish two separate covenants23. To avoid those obstacles, the drafters of the 
ECHR only listed civil and political rights. The approach proved to be successful and less than two years 
later the ECHR was accepted24. The economic and social fundamental rights formed part of a specific 
treaty, the European Social Charter, to which is referred to as ‘pendant’25 to the ECHR. The European 
Social Charter was adopted on the 18th of October 196126. At the time, it was the first international 
document valuing social rights27. The supervisory system of the European Social Charter is less rigorous 
than that of the ECHR which allows for individual applications. Under the European Social Charter, 
states must only make periodic reports on their measures of implementation to a committee of 
independent experts. However, collective complaints can be lodged for the States which have accepted 
this procedure. 

The non-inclusion of economic and social rights in the ECHR did not prevent the inclusion of the right to 
freedom of association in the ECHR. The right to trade union freedom was mentioned in article 11, as an 
element of the general right to freedom of association. It is therefore the only right fully covered by both 
the ECHR and the ESC28. 

IV. Conflicts between collective labour agreements and EU law 

Because the EU states were very reluctant about EU intervention in national labour law, the Treaty only 
allows for specific intervention in national labour law29. The EU is competent for individual labour law 
but its competence is restricted by the unanimity or qualified majority procedures and the principle of 
subsidiarity. As to collective labour law, EU intervention is difficult because of the divergence in the 
systems of the member states30. Despite of the limits of EU competence and the undeveloped secondary 
law, the European Court of Justice had a major influence on labour law. At first the Courts ‘exceptional 
role” was praised31. The Court was applauded for its social policy approach in cases of sex discrimination 
																																																																																																																																																																																																				
après?, Paris, LGDJ, Lextenso éditions, 2013, 110; P. VAN DIJK, F. VAN HOOF, A. VAN RIJN and L. ZWAAK (eds.), Theory and 
Practice of the European Convention on Human Rights, fourth edition, Antwerp-Oxford, Intersentia, 2006, 6. 
21 K. VASAK, La Convention européenne des droits de l’homme, Bibliothèque constitutionnelle et de science politique 10, Paris, 
Librairie générale de droit et de jurisprudence, 1964, 9. 
22 Å. SAMNOY, “The Origins of the Universal Declaration of Human Rights” in G. ALFREDSSON and A. EIDE (eds.), The 
Universal Declaration of Human Rights, Den Haag-Boston-Londen, Martinus Nijhoff Publishers, 1999, 11; E. RIEDEL, G. 
GIACCA and CH. GOLAY, “The Development of Economic, Social, and Cultural Rights in International Law” in E. RIEDEL, G. 
GIACCA en CH. GOLAY (eds.), Economic, Social, and Cultural Rights in International Law, Oxford, Oxford University Press, 
2014, 6. 
23 M.C.R. CRAVEN, The International Convenant on Economic, Social, and Cultural Rights – A Perspective on its Development, 
Oxford, Clarendon Press, 1998, 7; J. MORSINK, The Universal Declaration of Human Rights. Origins, Drafting & Intent, 
Philadelphia, University of Pennsylvania Press, 1999, 12-18; S.N. CARLSON en G. GISVOLD, Practical Guide to the International 
Convenant on Civil and Political Rights, Ardsley NY, Transnational Publishers, 2003, 1. 
24 Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950, approved by Belgian law on 
13 May 1955, BS 19 August 1955, err. BS 29 June 1961. 
25 See preamble. 
26 European Social Charter, BS 28 December 1990. 
27 A. SWIATKOWSKI, Charter of Social Rights of the Council of Europe, Alphen aan den Rijn, Kluwer Law International, 2007, 3-
7, 10. 
28 J.-M. LARRALDE, “Charte sociale et Convention européenne des droits de l’homme” in J.-F. AKANDJI-KOMBÉ and S. LECLERC, 
La Charte Sociale européenne, Collection rencontres européennes, Brussels, Bruylant, 2001, 129. 
29 M. FUCHS, “The Bottom Line of European Labour Law (Part II)”, The International Journal of Comparative Labour Law and 
Industrial Relations 2004, Vol. 20, nr. 3, 426-427. 
30 M. FUCHS, 437. 
31 M. FUCHS, 444. 
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and free movement of workers and for its concern for the member states’ social policy, even if not 
entirely in line with the common market and the principle of free movement32. The Courts case law was 
considered as adding to the protection of workers. Much importance was placed on the principle of the 
direct effect of EC Treaty Provisions and the doctrine of supremacy, since they enable individuals to 
derive rights directly from Community law 33. When a Community provision has direct effect, an 
individual can rely on it against the Community and the member state (vertically) and against other 
individuals (horizontally)34. Also the Courts method of interpretation was approved. In the absence of 
specific labour provisions, the Court resolved questions relating labour law on the base of fundamentals 
and principles that it had developed in other sectors of Community Law. It did so in an autonomous way 
without reference to national labour traditions. ‘Contrary to the tradition of many national courts, with 
their strong emphasis on historical factors and thus also subjective elements when interpreting legal 
provisions, the ECJ has always given precedence to contextual and teleological interpretation.’35. 
Apparently, at the time this was also seen as a good thing. 

Only later it became obvious that the autonomous interpretation and the supremacy of EU law could 
endanger labour law if it is assessed regardless of its historical context and when primacy is given to the 
economic aspect. ‘In recent years it has become increasingly clear that the EU is not necessarily useful for 
social justice and social policy, but only also entails great risks as the EU embraces the laws of the market 
and free competition’36. This was particularly true for collective agreements. 

a) Collective agreements versus competition law 

The difficult relationship between labour law and EU law becomes apparent where collective agreements 
are involved. Since collective agreements by nature interfere with competition, questions could be 
expected regarding their compliance with Articles 81 EC and 82 EC (Articles 101 TFEU and 102 TFEU). 
From national law perspective this issue had been solve many years before. ‘It is common to most 
national jurisdictions that collective agreements between management and labour are, at least to some 
extent, sheltered from the realm of competition law and its prohibition of anticompetitive cartels”37. From 
EU perspective, however, it was a new one. 

In the Netherlands, supplementary pensions are managed by funds (‘Stichtingen’) which are established 
by collective agreement. According to Dutch law, the Minister of Social Affairs and Employment may, at 
the request of the parties to the agreement make affiliation to the sectoral pension fund compulsory for 
every undertaking within the sector. In the 1990s, some employers, preferring to conclude arrangements 
with certain insurance companies, alleged that such compulsory affiliation was contrary to EC 
competition rules. In three cases of 21 September 1999 the compatibility with Community law of a 
compulsory affiliation to a sectoral pension scheme was discussed38. In the end, an immunity from EC 
																																																													
32 K. LENAERTS and P. FOUBERT, “Social Rights in the Case-Law and the European Court of Justice”, Legal Issues of 
Economic Integration 2001, Vol. 28, nr. 3, 273. 
33 M. FUCHS, “The Bottom Line of European Labour Law (Part I)”, The International Journal of Comparative Labour Law and 
Industrial Relations 2004, Vol. 20, nr. 2, 174. 
34 K. LENAERTS and P. FOUBERT, “Social Rights in the Case-Law and the European Court of Justice”, Legal Issues of 
Economic Integration 2001, Vol. 28, nr. 3, 291. 
35 FUCHS, 175. 
36 A. JACOBS, “Labour Law, Social Security Law and Social Policy after the Entering into Force of the Treaty of Lisbon”, 
European Labour Law Journal 2011, Vol. 2, n° 2, 133. 
37 S. EVJU, “Collective Agreements and Competition Law. The Albany Puzzle, and van der Woude”, The International Journal 
of Comparative Labour Law and Industrial Relations 2001, Vol. 17, n° 2, 166. 
38 ECJ 21 September 1999, Joined Cases C-115/97, C-116/97 and C-117/97, Brentjens’ Handelonderneming BV v Stichting 
Bedrijfspensioenfonds voor de Handel in Bouwmaterialen; Case C-219/97, Maatschappij Drijvende Bokken BV v Stichting 
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competition rules was granted to collective agreements. The European Court of Justice considered 
collective agreements concluded in pursuit of social policy objectives, by virtue of their nature and 
purpose, not to fall within the scope of EC competition rules. As a result, public authorities can make 
affiliation to a sectoral pension fund compulsory at the request of the organisations representing 
employers and employees. The judgment was undoubtedly inspired by an intention to protect both the 
right to social security benefits and the right to collective bargaining and action39.  

The exemption from EC competition law was confirmed with respect to a supplementary pension scheme 
not set up in the context of a collective agreement40. The same immunity was granted to supplementary 
health care insurance, set up under a collective agreement. In van der Woude, non-unionised employee 
contested its affiliated to a supplementary insurance scheme set up under a collective agreement which by 
order of the Minister had been declared generally applicable for his sector and employer41. The collective 
agreement designated a particular fund, set up by the parties to the agreement. The fund, however, 
subcontracted the insurance business to an insurance company. The Court considered the fact that the 
insurance business was subcontracted not to prevent the exception from the prohibition in article 85 TEC. 
‘To accept such a limitation would constitute an unwarranted restriction on the freedom of both sides of 
industry who, when they enter into an agreement concerning a particular aspect of working conditions, 
must also be able to agree to the creation of a separate body for the purposes of implementing the 
agreement and this body must be able to have recourse to another insurer’ (§ 26). 

In the French case AG2R, the principles of Albany and van der Woude were confirmed. In AG2R, the 
company Beaudout Père et fils refused to join the supplementary healthcare costs insurance scheme, 
which management was by collective agreement entrusted to AG2R, as it was affiliated to a scheme by an 
insurance company. Unlike the pension fund at issue in Albany, affiliation to which was compulsory 
subject to exemptions, the scheme for supplementary insurance to cover healthcare costs in AG2R made 
no provision for exemption from affiliation. The Court considered the principles in Albany not called into 
question by the fact that affiliation to such an agreement is compulsory for all undertakings within the 
occupational sector concerned and that there is no provision for exemption from affiliation. Moreover, in 
van der Woude, already a supplementary health care scheme without exemptions was assessed.  

Although AG2R was regarded as an undertaking engaged in an economic activity for the purposes of 
Article 102 TFEU, an exclusive right could be conferred on AG2R, since the absence of an exclusive 
right could have the result of making it impossible to accomplish its tasks of general economic interest 
which have been assigned to it. Accordingly, Articles 102 TFEU and 106 TFEU did not preclude public 
authorities from granting a provident society an exclusive right to manage that scheme, without any 
possibility for undertakings within the occupational sector concerned to be exempted from affiliation to 
that scheme. 

Albany was re-affirmed in another Dutch case, FNV Kunsten42. 

b) Collective agreements versus freedom of establishment and freedom to provide services 

																																																																																																																																																																																																				
Pensioenfonds voor de Vervoer- en Havenbedrijven; Case C-67/96, Albany International BV v stichting Bedrijfspensioenfonds 
Textielindustrie. 
39 K. LENAERTS and P. FOUBERT, “Social Rights in the Case-Law and the European Court of Justice”, Legal Issues of 
Economic Integration 2001, Vol. 28, nr. 3, 277. 
40 ECJ 12 September 2000, Joined Cases C-180/98 to C-184/98, Pavel Pavlov v Stichting Pensioenfonds Medische Specialisten. 
41 ECJ 21 September 2000, Case C-222/98, Hendrik van der Woude v Stichting Beatrixoord. 
42 ECJEU 4 December 2014, C-413/13, FNV Kunsten Informatie en media v FNV Kiem. 
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Even when collective agreements are in line with competition law, they might still be contrary to other 
principles of EU law, like the freedom of establishment or the freedom to provide services. The first case 
involving the freedom of establishment and freedom to provide services in the context of the award of 
pension insurance contacts, was the case Commission v Germany, in which the Commission started a 
procedure against Germany for failure to fulfil its obligations43. The Commission maintained that local 
authorities and local authority undertakings, on the base of collective agreements, had been awarding 
pension insurance contracts to bodies and undertakings without a call for tenders at European Union level. 
The German government invoked the Albany exception against the alleged infringement of the Directive 
92/5044 and the principles of freedom of establishment and freedom to provide services.  

The Court recognised the right to collective bargaining as a fundamental right45, but this fact and the 
social objective of the practice could not, in themselves, automatically excluded local authority employers 
from the obligation to comply with the public procurement requirements. Like in the Viking and Laval 
cases46, the exercise of the fundamental right to bargain collectively must be reconciled with the 
requirements stemming from the freedoms protected by the FEU Treaty and be in accordance with the 
principle of proportionality.  

Although in Albany and van der Woude, the Court has held that a supplementary pension scheme 
managed by a pension fund to which affiliation is compulsory does not fall within Article 101(1) TFEU, 
such reasoning does not in any way prejudge for public-sector employers the separate question of 
compliance with the EU rules relating to application of freedom of establishment and the freedom to 
provide services in the field of public procurement. The Court concluded that compliance with the 
directives concerning public service contracts did not prove irreconcilable with attainment of the social 
objective pursued by the signatories of the agreements in the exercise of their right to bargain collectively. 

Commission v Germany made it possible for applicants to dispute, by virtue of the freedom of 
establishment and the freedom to provide services, collective agreements which enjoyed immunity from 
EU competition law. In UNIS47, the applicants, UNIS and Beaudout Père et Fils, were seeking annulment 
of two ministerial orders which extend to all employers and employees in their sectors collective 
agreements appointing a provident society as the single managing body of one or more supplementary 
schemes for insurance or for reimbursement of healthcare costs. In the procedure before the Conseil 
d’Etat the question was raised whether compliance with the obligation of transparency, accepted by the 
Court in Sporting Exchange, is also a prior condition for the extension to all undertakings within a sector, 
of a collective agreement under which a single insurer is entrusted with the management of a compulsory 
supplementary social insurance scheme. 

																																																													
43 ECJEU 15 July 2010, C�271/08, European Commission v Federal Republic of Germany. 
44 Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award of public service 
contracts. 
45 Reference is made to Article 6 of the European Social Charter, signed at Turin on 18 October 1961 and revised at Strasbourg 
on 3 May 1996, Article 12 of the Community Charter of the Fundamental Social Rights of Workers adopted at the meeting of the 
European Council held in Strasbourg on 9 December 1989, and Article 28 of the Charter of Fundamental Rights of the European 
Union (‘the Charter’). 
46 ECJEU 11 December 2007, C�438/05, International Transport Workers’ Federation, Finnish Seamen’s Union, v Viking Line 
ABP, OÜ Viking Line Eesti; 18 December 2007, C-341/05, Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet, Svenska 
Byggnadsarbetareförbundets avdelning 1, Byggettan and Svenska Elektrikerförbundet. 
47 ECJEU 17 December 2015, C-25/14 and C-26/14, Union des syndicats de l’immobilier (UNIS) v Ministre du Travail, de 
l’Emploi et de la Formation professionnelle et du Dialogue social, Syndicat national des résidences de tourisme (SNRT) and 
Others and Beaudout Père et Fils SARL v Ministre du Travail, de l’Emploi et de la Formation professionnelle et du Dialogue 
social, Confédération nationale de la boulangerie et boulangerie-pâtisserie française, Fédération générale agro-alimentaire — 
CFDT and Others. 
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The Court considered that the extension decision was not exempt, because of its subject-matter, from the 
requirements of transparency resulting from Article 56 TFEU. In principle, a Member State may create an 
exclusive right for an economic operator by rendering binding for all employers and employers in a sector 
a collective agreement under which that operator is entrusted with the management of a compulsory 
supplementary social insurance scheme established for the employees in that sector. However, the 
obligation of transparency, which flows from Article 56 TFEU, precludes the extension by a Member 
State, to all employers and employees within a sector, of such a collective agreement when the national 
rules do not provide for publicity sufficient to enable the competent public authority to take full account 
of information which has been submitted concerning the existence of a more favourable offer. 

The judgment did not affect the collective agreements under which a single body was appointed to 
manage a supplementary social insurance scheme and which a public authority has, before the date of 
delivery of the present judgment, made binding on all employers and employees within a sector, without 
prejudice to legal proceedings brought before that date. 

V. Conflicts between collective labour agreements and ECHR-rights 

Initially, the ECtHR showed not much interest in labour law, as a specific body existed within the Council 
of Europe. However, more applications were filed regarding collective labour law. And so, before the 
ECtHR conflicts between collective agreements and ECHR-right began to arise. Most of the cases did 
concern the negative aspect of Article 11 of the ECHR. 

In Geotech Kancev48, a German company alleged that the obligation to participate in a Social Welfare 
Fund, jointly set up by the employers’ associations and the trade union in the building industry did violate 
his negative right to freedom of association. The agreement which contains the obligation, was declared 
generally binding by the Federal Ministry for Labour and Social Affairs. The applicant company was not 
a member of an employers’ association that was party to the agreement. It argued that the obligation to 
contribute to the Social Welfare Fund exerted a significant pressure on it to become a member of one of 
the employers’ associations and deprived it of the necessary means to found its own employers’ 
association. In addition, it submitted that the statements of accounts published by the Social Welfare Fund 
lacked transparency and did not provide sufficient information on the use of the employers’ contributions.  

The Court had been confronted with complaints about collective agreements before. In Gustafsson49 the 
Swedish applicant complained about a lack of state protection against an industrial action aimed at 
inducing the him to be bound by a collective agreement: either by joining an employers’ organisation or 
by signing a substitute agreement. The Court accepted that ‘to a degree’, the enjoyment of the applicant’s 
freedom of association might be affected by the pressure to join an employers’ organisation or to sign a 
substitute agreement. However, only the first alternative involved membership of an association and no 
economic disadvantages attached to the substitute agreement compelled the applicant to opt for 
membership. In fact, the applicant’s principal objection to the signing of a collective agreement appeared 
to be his disagreement with the collective-bargaining system. That interest was reflected in Englund50. In 
the decision which preceded Gustafsson, a similar application of two workers of Gustafsson was declared 
inadmissible by the Commission.  

																																																													
48 ECtHR 2 June 2016, App No 23646/09, Geotech Kancev GMBH v Germany. 
49 ECtHR 25 April 1996, App No 15573/89, Gustafsson v Sweden. See also J-P Marguenaud and J Mouly, ‘Comment on 
Gustafsson v Sweden’ (1997) 29 Recueil Dalloz 365–68; T Novitz, ‘Negative Freedom of Association’ (1997) 26 Industrial Law 
Journal 79–87. 
50 ECtHR 8 April 1994, App No 15533/89, Englund v Sweden. 
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While the Court considered that Article 11 of the Convention did not guarantee a right not to enter into a 
collective agreement, it would not go so far as to completely exclude collective agreements from the 
scope of Article 11. It stated that Article 11 may well extend to treatment connected with the operation of 
a collective bargaining system, but only where such treatment impinges upon freedom of association. 
Compulsion which does not significantly affect the enjoyment of that freedom, even if it causes economic 
damage, cannot give rise to any positive obligation under Article 11. Having regard to the wide margin of 
appreciation to be accorded to the States, the Court did not find that the applicant’s rights under Article 11 
were violated. 

An important aspect of the Gustafsson decision was the refusal of the Court to derive a right to collective 
bargaining from Article 11. Two decades later, in Demir and Baykara51, the Court ruled that the right to 
collective bargaining was an essential element of the right to freedom of association, including the right to 
conclude collective agreements. The decision had no major impact on Geotech Kancev, which was 
assessed solely on the base of the negative right to freedom of association and the prohibition of 
compulsory membership. In Young, James and Webster52, the British applicants complained of the 
dismissal by their employer because of their refusal to join a trade union under a closed shop agreement. 
They alleged, inter alia, that their negative right to freedom of association had been violation. Although 
no negative right to freedom of association had been accepted at the time, the Court considered the 
negative aspect of the freedom of association not to completely fall outside the ambit of Article 11. The 
decision was the start for a series of cases on compulsory membership, in which the Court gradually 
developed the negative right to freedom of association and extended its protection against compulsory 
membership53.  

Although Geotech Kancev did not concern compulsory membership in the strict sense, the applicant 
company still had to contribute financially to the Social Welfare Fund. In an earlier case, Ólafsson54, a 
mere obligation to contribute financially to an association had been held to constitute an interference with 
the negative aspect of the right to freedom of association. The Court, however, distinguished the case 
from Ólafsson. The Court observes that the obligation to contribute financially to social welfare 
entitlements was in the interest of all employees working in the building industry, and was based on the 
principle of solidarity. Sector-specific supplementary social welfare systems could not provide the 
intended social security for all employees in that sector if only employers who were members of an 
employers’ association had to participate. The Court further notes that the applicant’s contributions could 
not be considered membership contributions, as they could exclusively be used to administer and to 
implement these schemes and to pay out the respective benefits.  
 
Contrary to Ólafsson the members of the associations that set up the Social Welfare Fund did not receive 
reductions in their membership fees, nor more favourable treatment than non-members in other areas. 
Non-members of employers’ associations were not treated less favourably than members in relation to 
transparency and accountability as all the companies that contributed to the Social Welfare Fund received 
comprehensive information on their rights and duties as well as annual reports informing them about the 
use of the contributions. Moreover, the applicant company’s obligation to contribute financially to the 

																																																													
51 ECtHR (Grand Chamber) 12 November 2008, App No 34503/97, Demir and Baykara v Turkey. 
52 ECtHR 13 August 1981, App Nos 7601/76 and 7806/77, Young, James and Webster v UK. 
53 ECtHR 30 June 1993, App No 16130/90, Sigurdur A Sirgurjónsson v Iceland; ECtHR 11 January 2006, App Nos 52562/99 
and 52620/99, Sørensen and Rasmussen v Denmark; see also: F. DORSSEMONT, “The Right to Form and to Join Trade Unions 
for the Protection of His Interests under Article 11 ECHR”, European Labour Law Journal 2010, nr. 2, 191-198; I. VAN HIEL, 
“The Right to Form and Join Trade Unions Protected by Article 11 ECHR in F. DORSSEMONT, K. LÖRCHER and I. 
SCHÖMANN (eds.), The European Convention on Human Rights and The Employment Relation, Oxford and Portland, Oregon, 
Hart Publishing, 2013, 287-308. 
54 ECtHR 27 April 2011, App No 20161/06, Vörđur Ólafsson v Iceland. 
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Social Welfare Fund originated in the declaration of general applicability of the collective agreement and 
there was a significant level of involvement of, and control by, public authorities of the Social Welfare 
Fund. 
 
In § 57. the Court acknowledged that the obligation to contribute financially to the Social Welfare Fund 
could be regarded as creating a de facto incentive for the applicant company to join one of the employers’ 
associations in the building industry in order to be able to participate in that association’s 
decision-making process and to assert its interests by exercising control over the activities of the Social 
Welfare Fund. However, the Court judged that this de facto incentive was too remote to strike at the very 
substance of the right to freedom of association guaranteed by Article 11 of the Convention and did, 
therefore, not amount to an interference with the applicants freedom not to join an association against its 
will. 
 
In so far as the applicant company alleged that there had been an interference with the positive aspects of 
its right to freedom of association, the Court observed that the duty to contribute to the Social Welfare 
Fund did not in any way take away the applicant company’s right to establish an association, to promote it 
or to join an existing association and that the applicant company’s duty to pay contributions was offset by 
its entitlements against the Social Welfare Fund. 
 
VI. Conclusion 
 
The original 1957 Treaty of Rome did contain few labour law related provisions. The same can be said of 
the ECHR. Both instruments were not intended to regulate labour issues at European level or to interfere 
with national labour law. However, although regulation of labour issues remained infrequent, an 
increasing number of cases before the ECJ and ECHR involved labour law. The applicants did not seek to 
reinforce national or European labour law; their major aim was to contest it. This becomes very obvious 
where collective agreements are involved. At EU level collective agreements were first alleged to be 
contrary to competition law, and later, to be contrary to the freedom of establishment and the freedom to 
provide services. At the level of the Council of Europe, collective agreements were contested on the base 
of the negative right to freedom of association.  

Not without difficulty, both Courts eventually recognised the right to collective bargaining and the value 
of collective agreements. Although the right to collective bargaining does hold a great significance, it will 
be balanced with other Treaty or Convention rights. The result has been that collective agreements still 
have to respect the limitations set by EU or ECHR law. Therefore, if future conflicts with fundamental 
freedoms or convention right arise, they can be contested again. Furthermore, the restrictive view on 
collective bargaining will foster trade unions to resort to more hospitable forums, like the ILO55. The ILO 
is more specialised and it has a better understanding of labour law. Judges in the ECJEU and the ECtHR 
might have a limited knowledge of labour law. Already in the 1980s one academic author stated: 
‘Especially at the international level, there is a grave danger of amateurs, no matter how eminent they 
may be as jurists, tinkering with arrangements they do not fully understand, and tending to impose 
standards that may work in their own countries upon the entire different labor market systems of other 
States.’56 As has been shown, this lack of understanding can easily be exploited by employers not willing 
to comply to their national labour law obligations. 
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